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1. OMMMCAHUE CEMUHAPA

B cemuHape cTygeHTam [aéTcs BO3MOXHOCTb WCCNEeAoBaTb aKTyaslbHble
npobnembl MeXAyHapoAHOTrO WMHBECTMLMOHHOIO MpaBa, KOTOpble CBSA3aHbl C
rnobanbHon CNpaBeAnvBOCTbIO. HekoTopble TeMbl nccnenoBaHus
paccmMaTpuBalT  KOHCTENnsuMM, B KOTOpPbIX MpaBa  4YernoBeka Ha
AEMOKpaTU4eckoe camMoornpeaernieHne HaxogsaTcsi B KOH(pNMKTe ¢ npaBunammu
MeXayHapoaHOro MHBECTULUMOHHOro npaea. [pyrme Tembl ceMuHapa nagyT
CTyAeHTaM BO3MOXHOCTb  OMCKYTMpOBaTb  AOrMaTWKy  MeXOyHapOAHOro
WNHBECTULMOHHOTO NpaBa 1 06CyaMTb BONPOCHI CNpaBeANIMBOCTMY.

PaboTbl 4OMKHbI ObITb BbINOMHEHbI HA AaHTMMNCKOM A3bIKE.

JNyywme 5 pabot 6yayt npemupoBaHbl yyactmem B Foreign Direct Investment
International Arbitration Moot (KoHkypCc no npaBy npsiMbiX WHOCTPaHHbIX
WHBECTULINN).

The Seminar deals with problems in international economic law which question
the fairness of global justice. Particularly situations where rules of international
economic law clash with human rights provisions or democratic self-
determination shall be addressed. While numerous topics focus on the legal
issues and debates about global justice, other topics allow the students to
address particular issues of investor-state arbitration and justice.

Students have to write their papers in English.




2. TEMbl CEMUHAPA

1. Mpo3payHoCTb MeXAyHapoAHbLIX MneperoBopoB Ha npumepe EU-
Ukraine Deep and Comprehensive Free Trade Agreement (DCFTA) /
DCFTA and the transparency of international negotiations

[MepBaga Tema gormkHa oueHUTb neperoBopbl YkpauHbel 1 EC o obneryeHun
9KOHOMMYECKON AunsioMaTun U NoowpeHnn ABYCTOPOHHUX OTHOLLEHWN.
OcobeHHO uHTepecHo obcyautb EU-Ukraine Deep and Comprehensive
Free Trade Agreement (DCFTA) wn cTpaTermio Kaxgou CTOPOHbl npu
3aKIo4eHNN 3TOro ABYCTOPOHHENO JOroBopa.

This topic shall evaluate the EU-Ukraine trade negotiations for facilitating
economic diplomacy and fostering bilateral cooperation. Focusing on the
specific case of the EU-Ukraine’s Deep and Comprehensive Free Trade
Agreement’'s (DCFTA) negotiations, the students shall analyze the
negotiation and bargain strategies each side was pursuing.

INlutepaTtypa (npumephbl):

Dragneva, Rilka and Wolczuk, Kataryna, Russia, the Eurasian Customs
Union and the EU: Cooperation, Stagnation or Rivalry? (August 6, 2012).
Chatham House Briefing Paper REP BP 2012/01,
https://ssrn.com/abstract=2125913; Dabrowski, Marek and Taran,
Svitlana, The Free Trade Agreement between the EU and Ukraine:
Conceptual Background, Economic Context and Potential Impact (April 1,
2012). CASE Network Studies and Analyses N. 437,
https://ssrn.com/abstract=2045436; Van der Loo, Guillaume and Van
Elsuwege, Peter and Petrov, Roman, The EU-Ukraine Association
Agreement: Assessment of an Innovative Legal Instrument (July 10,
2014). EUI Department of Law Research Paper No. 2014/09,
https://ssrn.com/abstract=2464681

2. DCFTA v npaBa 4yenoBeka / DCFTA and Human Rights

Mocne ocHoBaHma Union for the Mediterranean n KopoTkon BOWHbI MeXay
Poccuen n Npysmnen B 2008 r., EC npurnacuna wectb cTpaH yneHoB ENP
Ha npaxckun cammmnT B 2009 r., yToGLI chopmMMpoBaThb Tak Ha3biBaeMoe
«BOCTOYHOE NAaPTHEPCTBO» C [MaBHOW LENbl0 «YCKOPUTb MOMUTUYECKYHO
accouunaumio n nocrnegyoLLyo 9KOHOMUYECKYHO NHTEerpaumio
3auHTepecoBaHHbIX CTpaH B npocTtpaHcTtBO EC». Bbason napTHepcTBa
AOIKHbI  ObITb  «rapaHTuM COBMAEHUA MeXayHapo4HOro npaesa WU
rMaBHbIX OOCTOMHCTB, TakMX KakK OeMOKpaTusi, 3aKOHOMOCIYLHOCTb, W
cobniogeHre npaB yernoBeka M byHOAaMeHTanbHbiXx CBOGOA, TakMX Kak
OTKPbITLIN PbIHOK, sustainable development and good governance». Kak
pa3 9TM MNPUHUMNbLI ABMNSANIMCb OCHOBHOW uaen npu ocHoBaHun EC wu
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nepsbiM ycrnosmemMm And CtpaH KaHOMOATOB B EC. MNonntnyeckn, mHormne
n3 BOCTO‘-IHOGBpOI'IGf/]CKI/IX CTpaH B 3TOM yBuaesNnn waHc, 4Y1to ABepb B EC
OTKpOETCA 1N AnA HUX.

Following the setting up of the Union for the Mediterranean and the short
war between Russia and Georgia in 2008, the EU invited the six Eastern
members of the ENP at the Prague Summit in 2009 to form the ‘Eastern
Partnership’, with the main objective being to ‘accelerate political
association and further economic integration between the EU and
interested partner countries’. Underpinning the partnership were
‘commitments to the principles of international law and to fundamental
values, including democracy, the rule of law and the respect for human
rights and fundamental freedoms, as well as to market economy,
sustainable development and good governance’. These were, incidentally,
the EU’s founding principles and basic conditions for candidate countries
to join the European Union. Politically, many countries in the east saw this
as a veiled promise that the doors to the EU would be, in principle, open to
them.

IlutepaTtypa (npumepbl):

Bonanomi, Elisabeth Buergi, EU Trade Agreements and Their Impacts on
Human Rights (December 11, 2014), https://ssrn.com/abstract=2536929;
Kushnir, Ostap, and Spasimir Domaradzki. "THE EU-UKRAINE
RELATIONS THROUGH THE PRISM OF HUMAN RIGHTS."; Kemecsei,
Gergely, and Marie-Pierre Granger. "European Union as a human rights
advocate: human rights clauses in agreements with third countries and a
comparative application analysis." (2014).

. NepecmoTp cuctembl yperynupoBaHuss CcrnopoB "UHBeCTOp-
rocypapctBo” |/ The Backlash against Investor-State Dispute
Settlement

B cepeguHe XX Beka, B 1960e, 1970e, wn 1980e, cucrema
yperynmpoBaHusi CNopoB "MHBECTOP-rocy4apCTBO" He BCTpevana HUKakon
Kputkn.  Ucnonb3ys  obwenpuHATble  NPUHUMNABL  HauMOHarbHOro
3aKoHoOaTenbCTBa B KayeCTBE OCHOBbl MeXOyHapOAHOro npasa,
3awmwaolwme onpefeneHHble npasa WHBECTOPOB, Kasanocb, YTO 3TO
XopoLwunn crnocob nooLwpeHnsi 3aKOHHOCTWN, SKOHOMUYECKOrO pasBUTUSA U
pocTta. KTo 66l Mor Bo3pa3uTb npuHumnam fair and equitable treatment nnun
3awmTe nmyiecrtea?

In its early years, during the 1960s, 1970s, and 1980s, the international
investment law system, and its provisions allowing foreign investors to sue
host governments directly in an international tribunal (Investor State
Dispute Settlement or ISDS), was relatively uncontroversial. Taking widely
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accepted domestic law principles and using them as the basis for an
international law framework to protect certain rights seemed like a good
way to expand the rule of law and promote economic development and
growth. Who could object to principles such as fair and equitable
treatment or the protection of property rights?

INutepaTtypa (npumepsbl):

Burke-White, William W. and von Staden, Andreas, Private Litigation in a
Public Law Sphere: The Standard of Review in Investor-State Arbitrations.
Yale Journal of International Law, Vol. 35, p. 283, 2010; U of Penn Law
School, Public Law Research Paper No. 09-23
https://ssrn.com/abstract=1465899; Simma, B. (2011) ‘FOREIGN
INVESTMENT ARBITRATION: A PLACE FOR HUMAN RIGHTS?,
International and Comparative Law Quarterly, 60(3), pp. 573-596. doi:
10.1017/S0020589311000224;

. Koppynuusa u nHBecTULMOHHbLIN apbutpax / Corruption in Investor-
State Arbitration

Transparency International onpegensaet Koppynumto Kak
“anoynotpebneHne BBEPEHHbIMM MOMHOMOYMAMU B  LENAX JNYHOWN
Bbiroabl“. Koppynums pacnpocTpaHeHa B NONUTUKE, coumanbHon cdepe,
HO OHa NPOTMBOPEYUT 3aKOHaM MHOMMX rocyaapctB. Koppynuusa sensietca
HOBOW «MOAOW» B YyperynmpoBaHun CnopoB "MHBEeCTOp-rocyaapcTteo”. B
3TOM Criyvae rocygapcTBO ONMMPaeTCH Ha apryMeHT Koppynuui B LEnsx
aKcnponpraunm MHBECTopa — Kak KaxeTcsi ¢ bonblumMm ycnexom. 3agavda
COCTOMT B aHanuse 3ToM 3aluTbl U NpobrieM, ¢ KOTOpbIMM BCTpEYaoTCs
WHBECTOpPbI 1 TPETENCKME Cyabl.

Transparency International defines corruption as “the abuse of entrusted
power for private gain”. Corruption spreads into the politics, the social life
but also interferes with the laws of many countries. It forms a part of a new
“trend” in investor-state arbitrations, where respondent States frequently
use the defense of corruption to avoid compensation of expropriated
property — a tactic which proves to be successful in the last years. The
present topic shall clarify the context of the defense of corruption in
investor-state arbitration and to highlight the problems being faced by
tribunals and investors.

INutepaTtypa (npumepsbl):

Kreindler, Richard. "Corruption in international investment arbitration:
jurisdiction and the unclean hands doctrine." Between East and West:
essays in honour of Ulf Franke 319 (2010); Martin, A. Timothy.
"International arbitration and corruption: an evolving standard."
Transnational Dispute Management 1.2 (2004): 5; Hwang, Michael, and
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Kevin Lim. "Corruption in Arbitration—Law and Reality." Asian
International Arbitration Journal 8.1 (2012): 1-119.

. CoBMecCTMMOCTb CUCTEMbI YperynmpoBaHusi cnopoB "MHBeCTOp-
rocypapctBo” ¢ koHctutyuuen /| The compatibilty of investor-state
arbitration and the constitution

Ota Tema paccmaTpmBaeT  KOH(IMKT  TPETENMCKOW  CUCTEMbI
yperynmpoBaHus CrnopoB  "MHBECTOP-roCydapCTBO" C  KOHCTUTyuuen
rocygapcrea. 4acto KpuUTUKM MPUBOAAT NpuMep, YTO Takue npasuna
nNpefoCTaBnAT chneunanbHoe HeneranbHoe Cyaonpou3BoACTBO AnNs
OonbLUMX Kopnopaunn 1 paspyLliarT cuny AemMokpaTuyecku BblbpaHHOro
napriameHTa W nMnaHUPOBAHHOIO 3akoHogaTenbCTBa. YuuTbiBas 3Ty
KPUTUKY, COBMECTMMOCTb TPETENCKMX OrFOBOPOK O YyperynmpoBaHuu
CnopoB "MHBECTOP-rocyaapcTBO” C YKPAMHCKOW KOHCTUTYLMEN HYyXOaeTcH
B OL|EHKe.

This topic shall analyze the legal permission of ISDS and its relationship to
the constitution. Frequently, critics claim that such rules for big corporation
undermine the parliament’s legislation powers of democratically legitimate
parliaments and form legally invalid special tribunals. Bearing in mind this
criticism, it shall be evaluated whether Ukraine’s investor-state arbitration
clauses are compatible with its constitution.

INutepaTtypa (npumepsbl):

Gillman, Eric. "The end of investor-state arbitration in Ecuador? An
analysis of article 422 of the Constitution of 2008." Am. Rev. Int'l Arb. 19
(2008): 269-489; Petersmann, Ernst-Ulrich. "Human rights, international
economic law and ‘constitutional justice’." European Journal of
International Law 19.4 (2008): 769-798; Kurtz, Jurgen. "Australia’'s
rejection of investor—state arbitration: causation, omission and

implication." ICSID review (2012): sis006.

. MpyHuunbl res judicata u lis pendens wu MexayHapoAHbIN
MHBECTMLMOHHbIN apoutpax / Res Judicata and Lis Pendens in
Investment Arbitration

AKTyanbHble peLleHnUs TPETENCKUX CYAOB MOKa3bliBAKT, YTO OHM 4acTo
BCTpeyvalTca ¢ npuHumnamu res judicata m lis pendens. Hanpumep, npu
peleHunax TPEeTENCKNX CyaoB, KOTOpbIE KacakwTCs €ero HpUCAUKLNN,
OCTa€TCcsa BOMPOC, MOXET Nu TPeTeuCcKUh Ccya MNepecMoTpeTb Takoe
peweHne no npocbbe ogHOWM M3 CTOPOH cropa. Ho rnaBHbIM BOMpoC B
CBA3M C 9TUM, OCTaétcd. [JormkeH nv TpeTemckun cyd paccMmatpuBaTtb
Takme npocbbbl N ABMASETCA N peLleHne O pucamkunm obssaTenbHbIM?



MpuoTBOpSeT N OHO ByaylLuMe BO3PaKEHUA O HPUCONKUUN TPETENCKOro
cyna?

Recent awards show that investor-state tribunals often have to deal with
the defense of lis pendens and res judicata at different stages of the
proceedings. As regards jurisdiction, for example after an award on
jurisdiction had been issued, it remains questionable whether the tribunal
can — upon request —review the latter. The main question in this regard is,
however, whether such review submissions shall be considered by the
tribunal and whether the Award on Jurisdiction is binding, thus, giving any
future objections on jurisdiction a res judicata effect.

INlutepaTtypa (npumepsbl):

Soderlund, Christer. "Lis Pendens, Res Judicata and the issue of parallel
judicial proceedings." Journal of International Arbitration 22.4 (2005): 301-
322; Spoorenberg, Frank, and Jorge E. Vifiuales. "Conflicting decisions in
international arbitration." The Law & Practice of International Courts and
Tribunals 8.1 (2009): 91-113; Brekoulakis, Stavros. "The effect of an
arbitral award and third parties in international arbitration: Res Judicata
revisited." Am. Rev. Int'l Arb. 16 (2005): 177-581.

. PeweHunsa AkoHomuuyeckoro Cyna CHIC Ne 01-1/1-14 o TonkoBaHuUu
ctatbm 11 KOHBeHUMM O 3awmTe npaB MHBecTopa oT 28 mapTa 1997 n
Apyrue pelweHusa B CBA3U ¢ 3awmTon mHBectuuun /| The decision no
01-1/1-14 of the Economic Court of the CIS regarding article 11 of the
Convention on the Protection of Investors’ Rights and other
decisions regarding investment protection

B nocnegHux poccuncknx pelweHnax Kyrgzstan v. Lee John Bek w
Kyrgyzstan v. Stans Energy Corp. [ocyoapcTtBO - wucTey nogan B
MOCKOBCKUI apOUTpaXHbIA Cya ABa WCKa, 4ToObl aHHynupoBaTb [Ba
WHBECTUMNOHHbIX peLUueHnUst TPeTENCKOro cyaa, NOTOMY YTO Y TPEeTENCKoro
cyga, No AdaHHbIM UCTUA, He ObIIo KOMMeTeHUun pelatb 3TU Crnopbl.
MockoBckui apbutpaxHbin cyq Asaxabl pewwnn (24 wioHa 2014 B pgene
Kyrgzstan v. Lee John Bek n 8 niona 2014 B Kyrgyzstan v. Stans Energy
Corp.) umetoT N apbuTpbl KOMNETEHLMIO peLLaTh Takue BUabl CNOPOB UK
HeT. Ho pelueHnss MOCKOBCKOro apbuTpakHOro cyga He 3akpbinv 3Tu
BOMPOCHI, @ OTKPbINK eLLé 6onbLie BONpoCoB.

In the recent Russian cases Kyrgzstan v Lee John Bek and Kyrgyzstan v
Stans Energy Corp the claimant State sought the revision of an arbitral
tribunal’s interim award on grounds that it lacked competence. Although
the Moscow Arbitrazh Court rendered two decisions (on 24 June 2014 in
Lee John Bek and on 8 July 2014 in Stans Energy Corp) which confronted
the issue of whether or not the arbitrators had competence to hear the
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disputes, the position of the court raised more questions on this issue than
there were before.

INutepaTtypa (npumepsbl):

Danilenko, Gennady M. "Economic Court of the Commonwealth of
Independent States, The." NYUJ Int'l L. & Pol. 31 (1998): 893; Dragneva,
Rilka, and Joop De Kort. "The Legal Regime for Free Trade in the
Commonwealth of Independent States." International and Comparative
Law Quarterly 56.02 (2007): 233-266; Baichaeva, Chynara T.
Differentiation of International Agreements: Treaties vs. Contracts in the
Practice of the Kyrgyz Republic. Diss. American University, 2013.

. 3awmTa MexayHapoAHbIX MHBECTULIMU U rocyfapcTBeHHas cBoboaa
3awmTbl nyonuyHoro 3popoBbsi /| Investment protection and
governmental discretion to public health: Philip Morris v.
Australia/Uruguay

Ectb nu y rocyaapctea cesobopa salumiiaTth 300OPOBbE CBOUX rpakpgaH?
Ecnu ga, To kakue rpaHuupbl CyLLecTBYOT? OTa TemMa JOIKHa AaTb OTBETHI
Ha 93TW BOMPOCHI, COCPELOTOMMB BHMMAaHWE Ha KOHMIIMKT Mexay
HOpPMaTUBHOW aBTOHOMWEN rocygapcrtea n MeXayHapogHoro
WHBECTULMOHHOrO npasa. LLnpokuin cnekTp rocygapCTBEHHbIX Mep, SKOObI
HanpaBreHHbIX Ha 3aWunTy 340POBbS HACENEHNA, MOXET NPEnsaTCTBOBaTb
WHOCTPaHHbIM MHBECTULMAM. KOH(NMKT CywlecTByeT Mexay NONUTUKON B
obnacTtu obLLecTBEHHOro 34paBOOXpaHEHMs, NPUHUMALOLLIETO
rocygapcrea, W MOSIOXKEHUSAMW  MHBECTULMOHHOrO  gorosopa. B
OONbLUMHCTBE MHBECTULMOHHbIX AOrOBOPOB rocyfjapcTBa OTKasanucb OT
CBOEr0 CYBEPEHHOr0 MMMYHMTETA M COrfacunucb NpeaocTaBuUTb
apbutpaMm BCECTOPOHHIO  HOPUCAUKLMIO B OTHOLUEHUW  3aLUUTHI
WHBECTULNIN N MHBECTULMOHHbIX CNIOPOB.

Is a State free to adopt measures to protect the public health of its
citizens? If so, what are the limits, if any, to such regulatory powers? This
topic shall address these questions by focusing on the clash between the
regulatory autonomy of the state and international investment governance.
As a wide variety of state regulations allegedly aimed at protecting public
health may interfere with foreign investments, a tension exists between
the public health policies of the host state and investment treaty
provisions. Under most investment treaties, States have waived their
sovereign immunity, and have agreed to give arbitrators a comprehensive
jurisdiction over what are essentially regulatory disputes.

INlutepaTypa (npumepsbl):
Mercurio, Bryan. "Safeguarding Public Welfare?—Intellectual Property
Rights, Health and the Evolution of Treaty Drafting in International
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Investment Agreements." Journal of International Dispute Settlement 6.2
(2015): 252-276; Ritwik, Ankita. "Tobacco Packaging Arbitration and the
State's Ability to Legislate." Harv. Int'l LJ 54 (2013): 523; Mitchell, Andrew,
and Elizabeth Sheargold. "Protecting the autonomy of states to enact
tobacco  control measures under trade and investment
agreements." Tobacco control (2014): tobaccocontrol-2014.

. JonxHbl NM [OBYCTOPOHHWE AOroBopa O MOOLWPEHMe U 3awmTe
WHBECTULUMA PacnpOCTPaAHATCA Ha HenerarbHO aHHEKCUMPOBaHHbIE
Tepputopun? |/ Shall bilateral investment treaties be applicable to
illegally annexed territories?

Ota Tema [OmMKHa packpbiTb BOMPOC, pPacrnpoCTPaHATCA N
[BYCTOPOHHME [0roBOopa O TMOOLWIPEeHMM U 3alnTe WHBECTUUUIA Ha
HeneranbHO aHHEKCUMPOBAHHbIE TEPPUTOPUU. B 3TOM KOHTEKCTe BaXHO
paccMoTpeTb NpobrnemMbl rocygapCTBEHHOro Hacneactsa U MpUMeHeHue
[IOrTOBOPOB MOA OOLMUM MeXOyHapoAHbIM MpaBoOM, a Takke NpaBuro
nepeaBwXeHWe TrpaHuL, W 3KcTpaTepputopuanbHoe  npUMeHeHue
HEKOTOPbIX IOrOBOPOB, OCOBGEHHO Ha aHHEKCUPOBAaHHbIX TEPPUTOPUSAX.

This topic shall explore the question whether the territorial application of a
treaty extends to unlawfully annexed territory. In this context, it shall
examine State succession and the territorial application of treaties under
general international law, as well as the moving treaty-frontiers rule and
the extraterritorial application of certain treaties, specifically with respect to
annexed territory.

INutepaTtypa (npumepsbl):

Happ, Richard, and Sebastian Wuschka. "Horror Vacui: Or Why
Investment Treaties Should Apply to lllegally Annexed Territories." Journal
of International Arbitration 33.3 (2016): 245-268; Repousis, Odysseas G.,
and James Fry. "ARMED CONFLICT AND STATE SUCCESSION IN
INVESTOR-STATE ARBITRATION." Colum. J. Eur. L. 22 (2016): 421-
539; Grant, Thomas D. "International Dispute Settlement in Response to
an Unlawful Seizure of Territory: Three Mechanisms." Chi. J. Int'l L. 16
(2015): 1.

OnvHa paboTtbl He gomkHa npeBbiwaTb 20.000 3HakoB ¢ npobenamu, BkAO4Yas
CHocku. Moxanyncra HanuWnMTe KONMMYECTBO 3HAKOB B KOHLE paboTtbl. Popmar:
Times New Roman 12 pt (cHocku: Times New Roman 10 pt), mexgycTpouHbIn
uHTepsarn: 1,5, cneesa 6 cm paHTa.

Ccbinku: lMoxanyncra uutupynte npasBunbHo! 310 TpebyeT ykasaHua aBTopa,
Ha3BaHME MCTOYHMKA (M NOTEHUManbHO TOMa WU M3gaHus), gaTty nybnukaumin un
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cTpaHuuy. PeweHunsa (TpeTenckux) CydoB noxarnyucra UuUTUPYUTE Takum
obpasom:

Philip Morris Asia Limited (Hong Kong) v. The Commonwealth of Australia, UNCITRAL,
PCA-Case No 2012-12, Award on Jurisdiction and Admissibility, 17 December 2015,
para. 175.

Mpn HecKONbKMX OAMHAKOBBLIX CCbIIKaX, MOXanyncrta nonb3ynTecb (PyHKUMen
nepekpecTHbIX ccbinok. (Ha npumep ,CM. cHocka X“ — CM. MHCTPYKUMIO Ha
http://biblio.chgpu.edu.ru/covet/vstavka Word.htm).

lMpekpacHbin obpasey, Ansa UATUPOBaHWA Bbl HaWgE€Te No4  CCbISKOW:
https://www.law.ox.ac.uk/sites/files/oxlaw/oscola_4th_edn hart 2012.pdf.

Mpun Bonpocax, Bel moxeTe cBa3aTbesa ¢ JleoHngom 'eHHagmeBnyem no agpecy
leonid.shmatenko@kantenwein.de unu leonid.shmatenko@hhu.de
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